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THE HAGUE MEMORANDUM

Good Practice No. 5: Supporting the Right of the Accused to a Fair Trial with Adequate Legal Representation

(6) adequate time and facilities to prepare a defense;

(7) the right to legal assistance;

(8) the right to examine witnesses;

(9) the right to an interpreter;

(10) the right to appeal the conviction and sentence; and

(11) freedom from ex-post facto laws.

The UDHR and the ICCPR identify a number of individual rights
related to criminal prosecutions, including:

(1) the right to a fair hearing without undue delay;

(2) the right to a public hearing and pronouncement of judgment
with limited exceptions;

(3) presumption of innocence;

(4) freedom from compulsory self-incrimination;

(5) the right to be informed promptly and in detail of the
accusation;



What are the 

bottlenecks you 

have confronted 

after a criminal 

case is 

committed to 

your Court and 

before charges 

are framed?



In terrorism trials, you may face the following 

bottlenecks:

The accused may 

simply not engage an 

advocate for defense

The accused may not 

answer when charges 

are read

The accused may ask 

for change of counsel 

frequently

The accused may ask 

for the documents and 

statements in his 

language
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In terrorism trials, you may face the following 

bottlenecks:

May show his back 

while in the dock

The accused may 

disturb the 

proceedings

If on bail, the accused 

may abscond

May not cross-

examine the 

witnesses or may file 

application for 

recalling witnesses for 

further cross-

examination



words and expressions used herein and not defined but defined in the

Indian Penal Code (45 of 1860) have the meanings respectively

assigned to them in that Code.

Section 2(y) of the Code of Criminal Procedure, 1973

words and expressions used but not defined in this Act and defined in

the Code shall have the meanings respectively assigned to them in the

Code.

Section 2(i) of the National Investigation Agency Act, 2008

words and expressions used but not defined in this Act and defined in

the Code shall have the meanings respectively assigned to them in the

Code.

Section 2(q) of the Unlawful Activities (Prevention) Act, 1967

DEFINITIONS



Opening case for prosecution.- When the accused appears or is brought

before the Court in pursuance of a commitment of the case under section

209, the prosecutor shall open his case by describing the charge brought

against the accused and stating by what evidence he proposes to prove the

guilt of the accused.

Section 226 of the Code of Criminal Procedure , 1973

Trial to be conducted by Public Prosecutor.- In every trial before a Court

of Session, the prosecution shall be conducted by a Public Prosecutor.

Section 225 of the Code of Criminal Procedure , 1973

Discharge.- If, upon consideration of the record of the case and the

documents submitted therewith, and after hearing the submissions of the

accused and the prosecution in this behalf, the Judge considers that there is

not sufficient ground for proceeding against the accused, he shall discharge

the accused and record his reasons for so doing.

Section 227 of the Code of Criminal Procedure , 1973



Section 299 of the Code of Criminal Procedure , 1973

Record of evidence in absence of accused.-

(1) If it is proved that an accused person has absconded, and that there is no

immediate prospect of arresting him, the Court competent to try, or commit

for trial such person for the offence complained of may, in his absence,

examine the witnesses (if any) produced on behalf of the prosecution, and

record their depositions and any such deposition may, on the arrest of such

person, be given in evidence against him on the inquiry into, or trial for, the

offence with which he is charged, if the deponent is dead or incapable of

giving evidence or cannot be found or his presence cannot be procured

without an amount of- delay, expense or inconvenience which, under the

circumstances of the case, would be unreasonable.

(2) If it appears that an offence punishable with death or imprisonment for life

has been committed by some person or persons unknown, the High Court or

the Sessions Judge may direct that any Magistrate of the first class shall

hold an inquiry and examine any witnesses who can give evidence

concerning the offence and any depositions so taken may be given in

evidence against any person who is subsequently accused of the offence, if

the deponent is dead or incapable of giving evidence or beyond the limits of

India.



Notifications issued by 

the Central Government 

under the Unlawful 

Activities (Prevention) 

Act, 1967 and the 

National Investigation 

Agency Act, 2008
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Which you are required to keep 

on your desk readily 
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